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maintenance and repair of real prop-
erty improvements located in park
areas and utilized by the concessioner
in its operations. Repair and mainte-
nance reserve funds may not be ex-
pended to construct real property im-
provements, including, without limita-
tion, capital improvements. Repair and
maintenance reserve provisions may
not be included in concession contracts
in lieu of a franchise fee, and funds
from the reserves will be expended only
for the repair and maintenance of real
property improvements assigned to the
concessioner by the Director for use in
its operations.

(c) A concession contract must re-
quire the concessioner to maintain in
good condition through a comprehen-
sive repair and maintenance program
all of the concessioner’s personal prop-
erty used in the performance of the
concession contract and all real prop-
erty improvements, including, without
limitation, capital improvements, and,
government personal property, as-
signed to the concessioner by a conces-
sion contract.

§51.82 Are a concessioner’s rates re-
quired to be reasonable and subject
to approval by the Director?

(a) Concession contracts will permit
the concessioner to set reasonable and
appropriate rates and charges for vis-
itor services provided to the public,
subject to approval by the Director.

(b) Unless otherwise provided in a
concession contract, the reasonable-
ness of a concessioner’s rates and
charges to the public will be deter-
mined primarily by comparison with
those rates and charges for facilities
and services of comparable character
under similar conditions, with due con-
sideration of the following factors and
other factors deemed relevant by the
Director: Length of season; peakloads;
average percentage of occupancy; ac-
cessibility; availability and costs of
labor and materials; and types of pa-
tronage. Such rates and charges may
not exceed the market rates and
charges for comparable facilities,
goods, and services, after taking these
factors into consideration.

§51.84
§51.83 Handicrafts. [Reserved]

Subpart J—Assignment or Encum-
brance of Concession Con-
fracts

§51.84 What special terms must I
know to understand this part?

To understand this subpart specifi-
cally and this part in general you must
refer to these definitions, applicable in
the singular or plural, whenever the
terms are used in this part.

A controlling interest in a concession
contract means an interest, beneficial
or otherwise, that permits the exercise
of managerial authority over a conces-
sioner’s performance under the terms
of the concession contract and/or deci-
sions regarding the rights and liabil-
ities of the concessioner.

A controlling interest in a concessioner
means, in the case of corporate conces-
sioners, an interest, beneficial or oth-
erwise, of sufficient outstanding voting
securities or capital of the conces-
sioner or related entities that permits
the exercise of managerial authority
over the actions and operations of the
concessioner. A ‘‘controlling interest”
in a concessioner also means, in the
case of corporate concessioners, an in-
terest, beneficial or otherwise, of suffi-
cient outstanding voting securities or
capital of the concessioner or related
entities to permit the election of a ma-
jority of the Board of Directors of the
concessioner. The term ‘‘controlling
interest’ in a concessioner, in the in-
stance of a partnership, limited part-
nership, joint venture, other business
organization or individual entrepre-
neurship, means ownership or bene-
ficial ownership of the assets of the
concessioner that permits the exercise
of managerial authority over the ac-
tions and operations of the conces-
sioner.

Rights to operate and/or manage under
a concession contract means any ar-
rangement where the concessioner em-
ploys or contracts with a third party to
operate and/or manage the performance
of a concession contract (or any por-
tion thereof). This does not apply to ar-
rangements with an individual em-
ployee.

Subconcessioner means a third party
that, with the approval of the Director,
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§51.85

has been granted by a concessioner
rights to operate under a concession
contract (or any portion thereof),
whether in consideration of a percent-
age of revenues or otherwise.

§51.85 What assignments require the
approval of the Director?

The concessioner may not assign,
sell, convey, grant, contract for, or
otherwise transfer (such transactions
collectively referred to as ‘‘assign-
ments’’ for purposes of this part), with-
out the prior written approval of the
Director, any of the following:

(a) Any concession contract;

(b) Any rights to operate under or
manage the performance of a conces-
sion contract as a subconcessioner or
otherwise;

(c) Any controlling interest in a con-
cessioner or concession contract; or

(d) Any leasehold surrender interest
or possessory interest obtained under a
concession contract.

§51.86 What encumbrances require
the approval of the Director?

The concessioner may not encumber,
pledge, mortgage or otherwise provide
as a security interest for any purpose
(such transactions collectively referred
to as ‘“‘encumbrances’ for purposes of
this part), without the prior written
approval of the Director, any of the fol-
lowing:

(a) Any concession contract;

(b) Any rights to operate under or
manage performance under a conces-
sion contract as a subconcessioner or
otherwise;

(c) Any controlling interest in a con-
cessioner or concession contract; or

(d) Any leasehold surrender interest
or possessory interest obtained under a
concession contract.

§51.87 Does the concessioner have an
unconditional right to receive the
Director’s approval of an assign-
ment or encumbrance?

No, approvals of assignments or en-
cumbrances are subject to the fol-
lowing determinations by the Director:

(a) That the purpose of a leasehold
surrender interest or possessory inter-
est encumbrance is either to finance
the construction of capital improve-
ments under the applicable concession
contract in the applicable park area or
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to finance the purchase of the applica-
ble concession contract. An encum-
brance of a leasehold surrender interest
or possessory interest may not be made
for any other purpose, including, but
not limited to, providing collateral for
other debt of a concessioner, the parent
of a concessioner, or an entity related
to a concessioner;

(b) That the encumbrance does not
purport to provide the creditor or as-
signee any rights beyond those pro-
vided by the applicable concession con-
tract, including, but not limited to,
any rights to conduct business in a
park area except in strict accordance
with the terms and conditions of the
applicable concession contract;

(c) That the encumbrance does not
purport to permit a creditor or as-
signee of a creditor, in the event of de-
fault or otherwise, to begin operations
under the applicable concession con-
tract or through a designated operator
unless and until the Director deter-
mines that the proposed operator is a
qualified person as defined in this part;

(d) That an assignment or encum-
brance does not purport to assign or
encumber assets that are not owned by
the concessioner, including, without
limitation, park area entrance, user
day, or similar use allocations made by
the Director;

(e) That the assignment is to a quali-
fied person as defined in this part;

(f) That the assignment or encum-
brance would not have an adverse im-
pact on the protection, conservation or
preservation of park resources;

(g) That the assignment or encum-
brance would not have an adverse im-
pact on the provision of necessary and
appropriate facilities and services to
visitors at reasonable rates and
charges; and

(h) That the terms of the assignment
or encumbrance are not likely, directly
or indirectly, to reduce an existing or
new concessioner’s opportunity to earn
a reasonable profit over the remaining
term of the applicable concession con-
tract, to affect adversely the quality of
facilities and services provided by the
concessioner, or result in a need for in-
creased rates and charges to the public
to maintain the quality of concession
facilities and services.
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